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(i)  ING Groep will have no right to play any role in the management
of Capital One’s business. Decisions regarding day-to-day
operations, investment, compensation, employee retention and
termination, management personnel and regulatory and other legal
matters will be made by (i) the board of directors, of which ING
Groep has one representative on a board of ten members, and
(ii) the senior management of Capital One of which ING Groep
has no representatives.

(iii)  ING Groep will have no other director and officer interlocks with
Capital One, except that one ING Groep representative may be
appointed to the board of directors of Capital One as discussed
above.

(iv)  Other than those related to the Bank Sale, ING Groep currently has
limited business relationships with Capital One. Any future
business relationships, if any, will be entered into only in the
ordinary course of business and on commercial, arm’s-length
terms.

v) ING Groep has no intention to exercise a controlling influence
over Capital One, and is willing to enter into appropriate passivity
commitments with the Board to support that intent.

Based on the facts set out above, it is respectfully submitted that ING
Groep will not “control” and will not have the ability to exercise a controlling influence
over Capital One upon the consummation of the Bank Sale as discussed further below.

II. Analysis
A. Statutory Background

Under Section 2(a)(2) of the BHCA, a company “controls” a bank or
company if:

1. the company directly or indirectly or acting through one or more
other persons owns, controls, or has power to vote 25% or more of any class of voting
securities of the bank or company;

2 the company controls in any manner the election of a majority of
the directors of the bank or company; or
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3. the Board determines, after notice and opportunity for hearing, that
the company directly or indirectly exercises a controlling influence over the management
or policies of the bank or company.2

Upon the consummation of the Bank Sale, ING Groep will not meet either
of the first two standards of control because it will own no more than 9.9% of the shares
of Common Stock of Capital One and will not control the election of the majority of the
directors of Capital One. Thus, the only issue is whether ING Groep can exercise a
controlling influence over the management or policies of Capital One.

B. ING Groep Will Not Meet the Terms of Any of the Rebuttable
Presumptions of Control under Section 225.31 of the Board'’s
Regulation Y

The Board’s Regulation Y implements the controlling influence standard
of Section 2(a)(2)(C) of the BHCA. In particular, Section 225.31 of the Board’s
Regulation Y sets forth certain rebuttable presumptions of control for purposes of
determining whether a company exercises a controlling influence over another company
for purposes of Section 2 of the BHCA.?

Upon the consummation of the Bank Sale, ING Groep will not meet the
terms of any of the rebuttable presumptions of control. In this regard:

1. Section 225.31(d)(1)(ii) of Regulation Y sets forth a presumption
regarding agreements or understandings that restrict the rights of a holder of securities.*
This presumption does not apply where the agreement or understanding: (i) is a mutual
agreement among shareholders granting to each other a right of first refusal with respect
to their shares, (ii) is incident to a bona fide loan transaction or (ii1) relates to restrictions
on transferability and continues only for the time necessary to obtain approval from the
appropriate Federal supervisory authority with respect to the company’s acquisition of
the securities. None of the arrangements provide ING Groep with any rights to restrict
the rights of any holders of Capital One’s shares of Common Stock.

58 Section 225.31(d)(2)(i) of Regulation Y sets forth a presumption
that arises when one company enters into a management agreement with another
company by which the first company exercises a significant influence over the general
management or overall operations of the other company.’ None of the arrangements

? 12 US.C. § 1841(a)(2).

. 12 C.F.R. § 225.31.

¢ 12 C.F.R. § 225.31(d)(1)(ii).
5 12 C.F.R. § 225.31(d)(2)(i).
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restrict the general management or overall operations of Capital One after the closing.
Pursuant to the Shareholders Agreement, ING Groep will have the right to nominate a
maximum of one director to Capital One’s board of directors, which will consist of ten
directors. The occupation of one seat on Capital One’s board of directors does not
provide ING Groep’s nominated director with the authority or practical ability to make
(or block the making of) policy or other decisions concerning the general management or
overall operations of Capital One. In addition, the ING Groep nominated director will
have no veto rights over any matter considered by the board of directors. Moreover,
there is no requirement that the quorum for meetings of the board of directors requires the
presence of the director nominated by ING Groep. Accordingly, ING Groep will have no
ability to block any board action. Because ING Groep will have no practical ability or
authority to exercise a significant influence over the management and general operations
of Capital One, there is no basis to trigger this presumption.

% Section 225.31(d)(ii) of Regulation Y sets forth a presumption that
one company controls another company if the first company itself owns, controls or holds
with power to vote more than 5% of any class of voting securities of the other company,
and, together with its management officials or controlling shareholders, the first company
owns, controls, or holds with power to vote 25% or more of any class of voting securities
of the other company.® Although ING Groep will own more than 5% of the shares of
Common Stock of Capital One, ING Groep’s senior management officials do not own
any shares of Common Stock of Capital One and ING Groep’s total equity ownership
does not exceed 9.9%. Therefore, this presumption does not apply.

4. Section 225.31(d)(iii) sets forth a presumption that one company
controls another when (i) the first company has one or more management officials
(officers or directors) in common with the other company, (ii) the first company owns,
controls or holds with power to vote more than 5% of any class of voting securities of the
other company, and (iii) no other person controls as much as 5% of any class of voting
securities of the other company.’ Although ING Groep may nominate one representative
to Capital One’s board of directors after the closing, which may result in ING Groep
having one officer/director in common with Capital One, it does not meet the third prong
of the presumption because Dodge and Cox, Capital One’s largest shareholder, held
approximately 11.94% of the shares of Common Stock as of March 31, 2011 and is
expected to hold more than 5% of the shares of Common Stock at closing. Therefore,
this presumption does not apply.

6 12 C.F.R. § 225.31(d)(ii).

i 12 C.F.R. § 225.31(d)(iii).
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C. ING Groep Will Have No Ability to Exercise a “Controlling Influence”
Over Capital One

On September 22, 2008, the Board issued its Policy Statement on Equity
Investments in Banks and Bank Holding Companies (the “Policy Statement”) in which it
updated its previous guidance regarding what constitutes a “controlling influence” within
the meaning of Section 2(a)(2)(C) of the BHCA in the context of minority investments in
a banking organization.s The Policy Statement provides guidance in structuring minority
investments to avoid “control” issues based on the Board’s experience in assessing
minority investments in banking organizations, and specifically addresses the following
factors or “indicia of control”: director representation, total equity, consultations with
management, business relationships and covenants. Under each of the factors, it is
submitted that ING Groep will not be in a position to exercise a ‘““‘controlling influence”
over Capital One.

1 Director Representation

The Board has indicated in the Policy Statement that “[a]lthough having a
representative on the board of the banking organization enhances the influence of a
minority investor, the Board’s experience has shown that, in the absence of other indicia
of control, it would be difficult for a minority investor with a single board seat to have a
controlling influence over the management or policies of the banking organization. <

As described in Section 1.C above, ING Groep will have the right to
nominate one director (i.e., 10% of the Board and proportionate to ING Groep’s
percentage of equity ownership) to Capital One’s board of directors, which shall consist
of ten directors. ING Groep will have no right to nominate its representative to any
committees of Capital One’s board of directors. Because all material obligations,
decisions and actions made or taken with respect to Capital One will be determined by a
majority of the board of directors, ING Groep will not, by virtue of its right to nominate
one director, have the authority or the practical ability to dictate or have a controlling
influence over the general management and operations of Capital One. This is consistent
with the Board’s position in its Policy Statement.

2. Total Equity

Upon the consummation of the Bank Sale, ING Groep will not have
ownership, control or the power to dispose of more than 9.9% of the total equity of

8 12 CF.R. § 225.144.

4 12 C.F.R. § 225.144(c)(1).
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Capital One, which is less than the one-third of the total equity limit adopted by the
Board in its Policy Statement.

3. Consultations with Management

The Board explains in the Policy Statement that “to avoid the exercise of a
controlling influence, in all cases, the decision whether or not to adopt a particular
position or to take a particular action must remain with the banking organization’s
shareholders as a group, its board of directors, or its management, as appropriate. The
role of the minority investor in these decisions must be limited to voting its shares in its
discretion at a meeting of the shareholders of the banking organization . . . and by
exercising voting privileges as a member of the board of directors of the banking
organization (to the extent permitted as discussed [in the Policy Statement]).”'°

Upon the consummation of the Bank Sale, ING Groep’s 9.9% of voting
power will limit its role to merely voting its shares and exercising its voting privileges by
virtue of being able to nominate one director to Capital One’s board of directors.
Discretion of Capital One’s day-to-day management over its business and over major
policies and decisions hence will be unfettered by ING Groep. As mentioned above in
Section II.B, the Shareholders Agreement does not provide ING Groep with any consent
rights over any action of Capital One.

In addition, the Board indicated in the Policy Statement that “importantly,
communications by minority investors should not be accompanied by explicit or implicit
threats to dispose of shares in the banking organization or to sponsor a proxy solicitation
as a condition of action or non-action by the banking organization.”’' ING Groep has
confirmed that it understands this prohibition and will act in a manner consistent with it.
In addition, ING Groep is subject to transfer restrictions under the terms of the
Shareholders Agreement.

4. Other Indicia of Control
a. Covenants.

The Board explains in the Policy Statement that “covenants that
substantially limit the discretion of a banking organization’s management over major
policies and decisions suggest the exercise of a controlling influence. 12 None of the

" 12 C.F.R. § 225.144(c)(3).
11 ]d

12

2 12 C.F.R. § 225.144(c)(4)(ii).
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arrangements contain any covenants that would substantially limit the discretion of
Capital One’s management over major policies and decisions after the closing.

The non-compete provisions of the Purchase and Sale Agreement, as
described above in Section 1.C above, are the result of an arm’s-length negotiation. In
addition, the non-compete provisions have a limited term of five years. Moreover, we
have been advised by Capital One that it currently does not have, and has no plans in the
next five years to develop, any Internet banking business outside the United States and
the United Kingdom. As a result, the non-compete provisions do not give ING Groep the
ability to exercise any influence over Capital One’s policies and decisions on its planned
business activities.

The indemnification provisions of the Purchase and Sale Agreement, as
described above in Section I.C above, are customary for this type of transaction. The
purpose of the indemnifications provisions is to protect both sides of the transaction from
losses related to misrepresentations and breaches of covenants. The indemnification
provisions do not give either side any influence over the policies and decisions of the
other.

b. Business Relationships.

We are advised by ING Groep that its current business relationships with
Capital One are quite limited. ING Groep is in the process of detailing these business
relationships. As soon as this information is available, we will provide it to the Board on
a confidential basis. Should further opportunities for business relationships arise, ING
Groep will only enter into business relationships that are “on market terms, non-
exclusive, and terminable without penalty” by Capital One,"” which is consistent with the
Board’s guidance in the Policy Statement.

Post-closing relationships related to intellectual property rights

In connection with the Bank Sale, ING Groep and Capital One have
agreed to certain arrangements with respect to the relevant intellectual property rights.
As discussed in Section I.C above, ING Groep will either assign Capital One the
intellectual property rights so that ING Bank, fsb can continue to use those post-closing
or permit ING Bank, fsb to use the intellectual property rights that ING Groep will retain
for a transitional period of time or on a perpetual basis. These arrangements are made to
ensure that ING Bank, fsb can continue to run its business without interruption from an
intellectual property perspective and do not confer on ING Groep any ability to exercise a
controlling influence over Capital One.

3 12 C.F.R. § 225.144(c)(4)(i).
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D. The Cumulative Effect of All Facts and Circumstances Does Not Amount
to “Control”

We respectfully submit on behalf of ING Groep that the terms of the
transactions contemplated by the Purchase and Sale Agreement are consistent with a
finding that ING Groep will not directly or indirectly “control” Capital One for purposes
of the BHCA.

ING Groep has no intent, desire or expectation to exercise control over
Capital One and is willing to enter into the appropriate passivity commitments with the
Board to support its intent.

I11. Conclusion

We respectfully request, on behalf of ING Groep, written confirmation
that it will not be deemed to directly or indirectly “control” Capital One for purposes of
the BHCA upon the consummation of the Bank Sale.

We appreciate your consideration of this matter. If you have any
questions, please contact me at (212) 558-4859 or Jiang Liu of my office at (212) 558-
3093.

Very truly yoprs,

Y

ce: Erik Hammerstein
(ING Groep N.V.)

Jiang Liu
(Sullivan & Cromwell LLP)
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